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July 20, 2011 

Mr Gary Miller 
Remedial Project Manager 
U.S. Environmental Protection Agency 
Region 6 
Superfund Division (6SF-RA) 
1445 Ross Avenue, Suite 1200 
Dalias, TX 75202-2733 

Ms. Barbara A Nann 
Assistant Regional Counsel 
U.S. Environmental Protection Agency 
Region 6 
Superfund Division (6RC-S) 
1445 Ross Avenue, Suite 1200 
Dalias, TX 75202-2733 

Mr. Stephen Tzhone 
Remedial Project Manager 
U.S. Environmental Protection Agency 
Region 6 
Superfund Division (6SF-RA) 
1445 Ross Avenue, Suite 1200 
Dalias, TX 75202-2733 

Via Email 
and Certified Mail Return Receipt Requested 
70022030000042311210 

Via Email 
and Certified Mail Return Receipt Requested 
70022030000042311227 

Via Email 
and Certified Mail Return Receipt Requested 
70022030000042311234 

Re: San Jacinto River Waste Pits Superfund Site; Unilateral Administrative Order for 
Remediallnvestigation/Feasibility Study; CERCLA Docket No. 06-03-10; 
Preliminary Site Characterization Report 

Dear Mr. Miller, Ms. Nann and Mr. Tzhone: 

On this date, Intemational Paper Company r iP") and McGinnes Industrial Maintenance 
Corporation ("MIMC"), Respondents at the above-referenced federal Superfund Site, are 
submitting to the United States Environmental Protection Agency (MEPA") Region 6, a Preliminary 
Site Characterization Report (MPSCR") as required by the above-referenced Unilateral 
Administrative Order ("UAO"). 

W I~ sn,o,D PC ,o,HOR~EYS 
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The PSCR includes a discussion of soil sampling activities that have been conducted in an 
area south of Interstate Highway 10 n-10n) in Harris County referred to in the PSCR as the 
"southern impoundment" or "impoundment south of 1_10.n Most of the discussion in the PSCR 
regarding the southern impoundment is contained in Section 7 of the PSCR but other comments 
regarding the southern impoundment are sprinkled throughout the report. 

MIMC has objected to the investigation of the southern impoundment as a part of this 
remedial investigation eRn. See Letter Dated September 10, 2010 from Winstead PC (MIMe 
legal counsel) to EPA and Letter Dated October 21, 2010 from Winstead PC to EPA (attached 
hereto as Attachments A and e, respectively). The submittal of the PSCR on behalf of MIMe does 
not constitute a waiver of MIMC's continuing position that the southern impoundment is not part of 
the "Site" as defined by the UAO and that MIMe is not a responsible party for the southern 
impoundment. No credible evidence exists to MIMe's knowledge that the southern impoundment 
was owned or operated by MIMC or that MIMe arranged for or transported waste to and selected 
the southern impoundment for disposal of wastes. 

The PSCR is submitted by MIMe due to the requirement in the UAO to submit a report to 
EPA regarding the initial Site characterization and EPA's insistence that the southern impoundment 
information be included in that report. Any references or inferences in the PSCR to the southern 
impoundment being a part of the Site as defined in the UAO are inadvertent and should not be 
construed as a wa iver of MIMC's position that the southern impoundment is not part of the Site. In 
fact, for the purposes of the PSCR, the Respondents have defined the "Site" to be the Preliminary 
Site Perimeter created by EPA for purposes of this Rt. Moreover, any figures or tables contained 
in the PSCR related to the southern impoundment, that include a reference to the ·Sitew or the ·San 
Jacinto River Waste Pits Superfund Site", shall not be construed as a waiver of MIMe's position 
that the southern impoundment is not a proper subject of the RI required by the UAO. 

Please do not hesitate to call if you have any questions regarding this matter. 

ARA:cm 
Attachments 

cc; David Kei th 
Jennifer Sampson 
John Cennak 
Sonja Inglin 

Sincerely, 

/ 1; b.AJ 12 L 
Albert R. Axe Jr. 
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September 10, 2010 

Mr. Stephen Tzhone 
Remedial Project Manager 
U.S. Environmental Protection Agency. Region 6 
Superfund Division (6SF·RA) 
1445 Ross Avenue, Suite 1200 
Dallas, Texas 75202-2733 

Ms. Barbara A. Nann 
Assistant Regional Counsel 
U.S. Environmental Protection Agency, Region 6 
Superfund Division (6RC-S) 
1445 Ross Avenue, Suite 1200 
Dallas, Texas 75202-2733 

Via Email an.d 
Certified Mail Return Receipt Requested 

Re: San Jacinto River Waste Pits Superfund Site; Unilateral Administrative Order for 
Remedial lnvestigationIFeasibility Study; U.S. EPA Region 6, CERCLA Docket 
No. 06-03-10 

Dear Ms. Nann and Mr. Tzhone: 

The U.S. Environmental Protection Agency ("EPA'') Region 6 has notified McGinnes 
Industrial Maintenance Corporati on ("MIMC'') and International Paper Company, identified as 
the Respondents in the above·referenced Unilateral Administrative Order ("UAO''), that it has 
information that indicates an additional impoundment is located south of 1· 1 O. This information 
indicates that the additional impoundment contains material similar to that disposed of in the two 
impoundments located within the 20.6 acre tract of land north of 1·1 0 that is included within the 
definition of "Site" in the VAO. EPA has directed the Respondents to take surface and 
subsurface soil samples in and around this additional impoundment south of 1- 10 to determine 
the nature and extent of any actual or threatened releases. 
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MIMe denies any responsibility for the additional impoundment located south of I~ I 0 
and contends that the area south of I~IO where this impoundment may be located is a separate 
"facility" or "site" under the Comprehensive Environmental Response, Compensation, and 
Liability Act ("CERCLA"). Therefore, MIMC respectfully declines to participate in the 
sampling activity south of 1-1 0. As further support for MIMC's position, please consider the 
following: 

I) The additional impoundment located south of 1-10 ("South Impoundment") is not 
located on property that is contiguous to the 20.6 acre Virgil C. McGinnes, Trustee property 
("McGi nnes Tract") on which the waste impoundments that are the subject of the UAO and 
associated RIIFS are located. 

2) The South Impoundment is separated from the McGinnes Tract by property owned by 
the State of Texasffexas Department ofTransportatioo ("TxDOT'). Recent sampling conducted 
0 0 the TxDOT right-of-way supports MIMC's contention that waste constituents from the 
McGinnes Tract have not migrated from the McGinnes Tract, across the TxDOT right-of-way, to 
the area south of 1-10 where the South Impoundment is thought to be located. Thus, the South 
Impoundment does not represent an area where waste constituents from the McGinnes Tract 
have come to be located. 

3) According to the May 1966 Texas Department of Health report on the waste disposal 
operations of Champion Paper Company's Pasadena Paper Mill, the South Impoundment is a 
separate waste disposal area (referred to in the report as the "older site") that was used for the 
disposal of waste from June 1965 to September 1965. The work at the South ImpoWldment was 
perfonned by the Ole Peterson Construction Company, with MIMe taking over operations on 
September 13, 1965 at the "newer site" (i.e., the McGinnes Tract) located north of 1· 10. As 
stated in the report, "the older site was used prior to McGinnes Corp. taking over fue operation .. 
. " Available evidence indicates that waste was disposed of at the "newer site" between 
September 13, 1965 and early May 1966. 

4) The disposal of wastes generated by the same company on two separate tracts ofland 
does not make the two tracts part of the same "site" or "facility" under CERCLA. If this were 
the case, every Champion Pasadena Paper Mill waste disposal location could he considered part 
of the same site. This is not consistent with CERCLA or EPA's rules and guidance adopted 
pursuant to CERCLA. 

5) The UAO requires the Respondents to respond to or remedy the release or 
threatened release of hazardous substances, pollutants or contaminants at or from the "Site". 
Since the South Impoundment is a separate di sposal area, not impacted by the release or 
threatened release of hazardous substances, pollutants or contaminants from the McGinnes Tract, 
MIMC maintains that the impoundment is not subject to the UAO and should not be included in 
the investigation being conducted jointly by the Respondents. 
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Please let me know if you have any questions regarding this maUer. 

cc: John Cermak 
David Keith 

Idle 

AUSTIN_\ \6\0495v2 
4R4~4. 1 f)q{f)q12010 

Sincerely, 

Albert R. Axe, Jr. 
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WINSTEAD Austin Dallas Fort Worth Houston Sari Antonio The Woodlands Washington, D.C. 

A.lben R. Axe 
direct dial: 512.370.2806 
a8xC@winslead.com 

October 21, 20 \0 

Mr. Stephen Tzhone, Remedial Project Manager 
U.S. Environmental Protection Agency. Region 6 
Superfund Division (6SF-RA) 
1445 Ross Avenue, Suite 1200 
Dallas, Texas 75202-2733 

Ms. Barbara A. Nann, Assistant Regional Counsel 
U .S. Environmental Protection Agency, Region 6 
Superfund Division (6RC-S) 
1445 Ross Avenue, Suite 1200 
Dallas, Texas 75202-2733 

401 Congress Avenue 

Suite 2100 

Aust in, Te ~as 78701 

512.370.2800 oma 

512 .370 .2850 'M 
wlnstead,com 

Via Certified Mail 

Via Certified Mail 

Re: Response Regarding Sampling a/Southern Impoundment 
San Jacinto River Waste Pits Superfund Site, Harris County. Texas 
Unilateral Administrative Order, CERCLA Docket No. 06-03-10 ("UAO") 

Dear Stephen and Barbara, 

This letter is being submitted on behalf of McGinnes Industrial Maintenance Corporation 
("MIMe") in response to (i) the October 8, 2010 letter from the U.S . Environmental Protection 
Agency ("EPA'') to the Wldersigned responding to the September 10, 2010 letter written on 
behalf of MIMC regarding the sampling of a waste pit south of 1-10 ("South Impoundment"), 
and (ii) the October 7, 2010 letter from EPA Region 6 to Dr. David Keith regarding notification 
of alleged non-compliance with the above-referenced UAO. The alleged non-compliance relates 
to the failure of MIMC and International Paper Company ("IP") to incorporate comment number 
four of EPA' s August 26, 2010 comments into the Remedial InvestigationlFeasibility Study 
("RIfFS'') Work Plan ("WP"). EPA's comment number four also related to the performance of 
surface and subsurface sampling of the South Impoundment. 

AUSTIN_ I \613837 v7 48434-1 
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The VAO was sent to MIMC and IP (collectively referred to as the "Respondents") 
pursuant to a letter dated November 20, 2009 and became effective on the same date. The VAO 
requires the Respondents to conduct an RI/FS fo r tbe above-referenced Site. Under Section IX 
of the UAO, the "Site" is defined as: 

"the San Jacinto Waste Pits Superfund Site located in Pasadena, Harris County, 
Texas, encompassing approximately 20.6 acres, partially submerged, tract ofland 
bounded on the south by Interstate Highway 10, on the east by the San Jacinto 
River main channel, and on the north and west by shallow water off the River's 
main channel and depicted generally on the map attached as Appendix B." 

Paragraph 53 of the VAO describes the work required to be conducted by the 
Respondents. Specifically. the "Remedial Investigation" and the "Feasibility Study" are defined 
as follows: 

The Remedial rnvestigation ("RI") shall consist of collecting data to characterize 
site conditions, detennining the nature and extent of the contamination at or from 
the Site, assessing risk to human health and the environment and conducting 
treatability testing as necessary to evaluate the potential performance and cost of 
the treatment technologies that are being considered. (emphasis added). 

The Feasibility Study (HFS") shall determine and evaluate (based on treatability 
testing, where appropriate) alternatives for remedial action to prevent, mitigate or 
otherwise respond to or remedy the release or threatened release of hazardous 
substances, pollutants, or contaminants at or from the Site. (emphasis added). 

Thus, the work required to be conducted by the Respondents under the UAO consists of 
an investigation of the conditions at the Site, as defined in the VAO, and those areas 
contaminated by hazardous substances, pollutants or contaminants from the Site. 

Subject to certain defenses, Respondents notified EPA of their intent to comply with the 
VAO and have proceeded in good faith to do so. The recent directive from EPA, however, to 
conduct a surface and subsurface investigation of the South Impoundment is beyond the scope of 
the UAO and appears to be based on a faulty legal premise. 

Based on our discussions with IF representatives and IP's October 18, 2010 letter 
regarding this subject, IP has stated that it is willing to conduct the South Impoundment 
investigation. This is not surprising given that (i) IP is legally responsible for the waste disposal 
practices of Champion Paper Company and (ii) Champion used the South Impoundment for the 
disposal of its wastes. The same clarity that exists relative to IP's responsibility for the South 
Impoundment does not exist with respect to MIMe's involvement with this impoundment. 
Therefore, as stated in MIMC's September 10, 2010 letter, MIMe respectfully declines to 
participate in this investigation. The reasons for this are more fully set out below. 

AUSTIN_ l \613837v7 48434·1 
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Even though MIMC will not participate in the investigation of the South Impoundment, 
the language that EPA has directed the Respondents to include in the RI/FS WP pursuant to its 
comment number four is being added to the WP and a revised WP is being submitted to EPA by 
the Respondents' Project Coordinator. The inclusion of this language in the WP does not 
constitute an admission by MrMC that the investigation of the South Impoundment is within the 
scope of the RlIFS required by the UAD. To the contrary, for the reasons stated in this letter, 
MIMC continues to maintain that this investigation is not covered by the UAD and that MIMe 
has no responsibility for the South Impoundment. 

I. An Investigation of the South Impoundment is not covered by the UAO. 

As previously noted in various letters, phone calls, and emails between MIMC and EPA 
Region 6, MlMC asserts that the South Impoundment is separate from and unrelated to the 
"Site," as defined in the VAD. The definition of "Site" is contained in Section IX of the VAO 
and is set out above. This definition provides that the Site is bounded on the South by 1-10. 
Paragraph 7 of the VAO further provides that the Site includes the 20 acre tract of land located 
north of 1-10 (referred to herein as the "Tract") where certain hazardous substances were 
disposed of, "as well as wherever those hazardous substances have been deposited, placed, or 
otherwise come to be located." This definition is consistent with the scope of the Remedial 
Investigation and the Feasibility Study described in Paragraph 53 of the UAD (as set out above), 
both of which require the Respondents to address "contamination" or "hazardous substances, 
pollutants or contaminants" at or from the Site. 

In previous correspondence, MIMe has noted that no evidence currently exists 
demonstrating that the hazardous substances from the Tract have been "deposited, placed, or 
otherwise come to be located" at the South Impoundment. To the contrary, the sampling data 
resulting from the soil sampling conducted by the Respondents on the Texas Department of 
Transportation ("TxDOT") right of way ("ROW") that separates the Tract from the area south of 
1-10 where the South Impoundment is located, tend to show that the wastes from the Tract have 
not impacted the area where the South Impoundment appears to be located. (These data are 
discussed in more detail below.) 

Additionally, the May 1966 Texas Department of Health report (the "TDH Report") 
regarding the waste disposal operations of Champion Paper Company's Pasadena Paper Mill 
suggests that wastes that may be found at the South Impoundment, if any, would be the result of 
waste disposal operations conducted by Champion Paper Company and the Ole Peterson 
Construction Company ("Ole Peterson"). Ole Peterson is wholly unrelated to MIMC, and the 
operations by Champion and Ole Peterson south of 1-10 were unrelated to the operations of 
MIMe at the Tract, which is the subject of the VAO and RIlFS. As stated in the TDH Report: 
''The older site [referring to the South Impoundment] was used prior to McGinnes Corp taking 
over the operation and appears to consist of a pond covering between 15 and 20 acres. The new 
(and present) site [referring to the Tract] consists of an estimated 20+ acres, of which slightly 
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less than 15 are being used. This area contains two ponds." TDH Report at page 2. A copy of 
the TDH Report is attached hereto as Exhibit 1 and incorporated herein by reference. 

In addition to the express language of the UAO itself, recent case law suggests that it is 
appropriate to consider two separate tracts of property as separate "facilities" under CERCLA 
where the properties have different owners and are reasonably or naturally divided into multiple 
parts or functional units. In US. v. Washington State Department of Transportation, WL 
2698854 (W.D. Wash. , July 7, 2010) ("WSDOT'), the court analyzed the scope of the word 
"facility" under CERCLA. The term "facility" is used instead of "site" in CERCLA and is 
defined to include "any site or area where a hazardous substance has been deposited, stored, 
disposed of, or placed, or otherwise come to be located." 42 U.S.C. § 9601(9). A copy of the 
WSDOT case is attached hereto as Exhibit 2 for your convenience. 

Of particular relevance and importance to this matter, the court noted that "CERCLA was 
not intended to place the cost of the clean up on persons who are not responsible for the 
contamination." [d. at *5. In this case, since MIMC had no known involvement in the disposal 
of Champion waste in the South Impoundment, the efforts by EPA to include this area in the Site 
subject to the VAO and require MIMe to incur the cost of investigating this area runs counter to 
the intent ofCERCLA. 

The court also noted that even though two properties could be considered "facilities" 
under CERCLA since hazardous substances are located on both properties, "that does not mean 
the two sites combine into one site to fonn a single facility." ld. This is also particularly 
relevant to this case as EPA appears to be directing tbat the South Impoundment be investigated 
under the UAO merely on the basis that hazardous substances (i.e., Champion wastes) are 
located on both properties. 

In WSD01: the court found that the area which the U.S. wanted to designate as a single 
Superfund site included properties of several different owners and that there appeared to be no 
common purpose among the different owners. The court further noted that the properties in 
question were reasonably or naturally divided into multiple parts or functional Wlits. As such, 
the court fOWld that the properties in question should be considered separate facilities. See id. 

As noted in our previous conversations with EPA Region 6, it is undisputed that the Tract 
and the South Impoundment are owned by different persons or entities. Additionally, the TDH 
Report states that the Tract and the South Impoundment were each operated by separate and 
unrelated operators~the South Impoundment by Ole Peterson and the Tract by MillC. There is 
no evidence that the owners andlor operators of the Tract and the South Impoundment ever 
shared a common purpose. They appear to have been separately owned and operated at different 
points in time, with the only commonality being that Champion waste was disposed of in each. 
Furthermore, because the TxDOT ROWand 1·10 separate the two locations, the Tract and the 
South Impoundment location are reasonably and naturally divided into separate areas. Therefore, 
based on these facts , the definition of the "Site" in the VAO, and the court's holding in WSDOT, 
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the South Impoundment area is a separate facility from the Tract. Therefore, EPA's direction to 
MIMe and IP to investigate the South Impoundment under the existing UAO is ultra vives, 
arbitrary and capricious. 

While MIMC has acknowledged that it requested authorization to discharge water from 
the South Impoundment in 1966, MIMC has not found any evidence that it actually conducted 
any discharge or other activities at the South Impoundment. MIMC has requested, and it again 
respectfully requests, that EPA Region 6 reveal to MWC any evidence that it may have to 
demonstrate operation of the South hnpoundment by MIMC. Moreover, in light of the October 
18,2010 letter from IP 's counsel to EPA regarding this subject, MI1v1C respectfully urges EPA 
to send another CERCLA Section 104(e) request for infonnation to IP requesting copies of all 
documents upon which IP's counsel bases his statement that "there is a basis for requiring 
MIMC to also perfonn the South Pit investigation under the UAO, given (among other things) 
the historical infonnation that suggests that MIMC was involved in managing [sic.] area known 
as the 'south pit' ... ". 

II. Validated sampling data confirm the information previously submitted to EPA 
regarding the apparent lack of connection between the Site and the South Impoundment. 

In a September 3,2010 letter sent to EPA Region 6 by Anchor QEA on behalf of the 
Respondents, Anchor cited to various data, including certaiD preliminary dioxin data from 
sampling at the TxDOT ROW north of the South Impoundment, to suggest that no releases or 
threatened releases from the South Impoundment have occurred. Moreover, as stated in the 
September to, 2010 letter from Winstead PC to EPA Region 6 on behalf of MIMC, such data 
also suggests that waste constituents from the 20.6 acre Tract, on which the waste impoundments 
that are the subject of the VAO and associated RVFS are located, have not migrated from the 
Tract, across the TxDOT ROW, to the South Impoundment. 

Recently, Respondents submitted to EPA the fmal validated data from the soil sampling 
of the TxDOT ROW. The validated dioxin data are virtually identical to the preliminary data 
noted in the September 3 and September 10 letters discussed above, the one difference being the 
2,3,7,8 TeDD result for Sample Location TxDOT 010 which dropped to 5.37 nglkg dw. A 
figure showing the locations of the soil samples and the final validated 2, 3, 7, 8 TeDD test 
results is attached hereto as Exhibit 3 and incorporated herein by reference. 

The new, validated data reveal the possible presence of some 2, 3, 7, 8 TCDD from the 
Tract at low concentrations, on the portion of the TxDOT ROW located north of J·IO, 
particularly in Sample Nos. TxDOT 003, TxDOT 004 and TxDOT 005. The results for the 
samples taken from the TxDOT ROW south of 1·10, however, revealed primarily background 
levels of dioxin. Sample No. TxDOT 010 showed an extremely low concentration of 2, 3, 7, 8 
TCDD that may be associated with the impoundments on the Tract. The location of this sample 
is immediately south of the Tract whereas the location of the South Impoundment, based on the 
drawing of the impoundment contained in the TDH Report, is southwest of the Tract and close to 
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the Old River. The sample result for TxDOT 009, the sample location closest to the South 
Impoundment, was 0.55 J nglkg dw, the "J"-flag denoting that the 2, 3, 7, 8 TCDD value is so 
low that the laboratory could not guarantee the value reported. Thus, the available sampl ing data 
do not support the notion that hazardous substances have migrated from the Tract impoundments 
to the area of the South Impoundmcnt. 

III. The disposal of Champion waste in the South Impoundment does not mean that the 
South Impoundment is part of the Site. 

The October 7, 2010 notice of deficiency states that the Respondents are in 
noncompliance with the VAO because they did not incorporate EPA's comment number four 
into the RIfFS WP. Comment four provides as follows: 

"(4) Add new section and language specified: 

6.1.8 Soil Investigation 

USEPA has information that indicates an additional impoundment is located south 
ofl-IO. This information indicates thc additional impoundment contains material 
similar to that disposed of in the two impoundments located north of 1- \ O. 
Surface and subsurface soil samples will be taken in and around these 
impoundments to determine the nature and extent of any actual or threatened 
releases." 

EPA's comment appears to be based on the false premise that because Champion waste 
was placed in both the Site impoundments and the South Impoundment, they are both part of the 
same Site under the VAO. This interpretation of the VAO ignores the express definition of 
"Site" in the VAO and potentially subjects MIMC to expansive liability for any area where 
"material similar to that disposed of in the two impoundments located north of 1-10" may be 
disposed of. MIMC cannot be responsible for every Champion Pasadena Paper Mill sludge 
disposal location that has been constructed or used since the mill's inception in 1937. Moreover, 
under the existing VAO (as explained above), MIMC is only responsible for conducting an 
RIIFS with respect to the Champion waste disposed of at the Tract, including areas where that 
waste has come to be located. MIMC is committed to conducting an investigation consistent 
with EPA guidance that addresses areas where this waste is located. In contrast, however, EPA's 
comment four directs a surface and subsurface investigation of the South Impoundment based 
merely on the fact that "similar" material is located there. This is beyond the scope of the VAO. 

It is M.IM.C's desire to continue to work with EPA in completing the requirements of the 
VAO in a fair manner. In that regard, MIMC remains committed to investigating the Tract and 
defining the extent of contamination resulting from the wastes disposed of at that location. 
Based on the information that we have reviewed, it appears clear that MIMe was not involved in 
any waste disposal operations at the South Impoundment and therefore should not be asked by 
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EPA to incur the additional costs associated with conducting a surface and subsurface 
investigation of that impoundment. If you have any questions or comments, please feel free to 
contact me at 512-370-2806. 

AA:jtf 
Enclosures 

cc: John Cermak 
David Keith 

AUSTIN_l \613837v7 48434-1 

Very trul Y yours, 

Albert R. Axe, Jr. 
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Loislaw Fede ... al Dlst ... ict Court Opinions 

u . s. v. WASHINGTON STATE DEPARTMENT OF TRANSPORTATION (W.D.Wa,h. 7-7-2010) 

UNITED STATES OF AMERICA, Plaintiff and Counterclaim Defendant, v. 

WASHINGTON STATE DEPARTMENT OF TRANSPORTATION, Defendant and 

CountercI8L~nt. 

United States District Court, M.D. Washington, at Tacoma. 

July' , 2010 

ORDER DENYING PLAINTIFF'S MOTION FOR PAR-lIAt SUMMARY JUDGMENT 

ROBERT BRYAtl, Oi:!trict Judge 

This matter carnes before the Court on Plaintiff's Hotion tor 
Partial Summary Judgment on Liability Re: Coal Tar Contamination 
(Okt . 80). The court has considered the ~otion, responses, and 
the relevant documents herein. 

I . FACTUAL AND PROCEDURAL BACKGROOND 

This is a CERCLA suit brought by the United Sta t es against the 
Washington State Department of Transportation ("WSDOT" ) to 
recover costs incurred in responding to releases of ha:o:ardous 
substances int o the Thea Foss and Wheeler Osgood Waterways 
("Water~ays"), ~hich are ~ithin the Commencereent Bay/Nearshore 
Tidelands Supertund site ("CB/NT Superfund site" or "CB/NT"). 
Okt. 80 , p. 6-9. Defendant WSDOT is alleged to own or operate 
parcels ot land (~Tacoma Spur Property~) near the Waterways and 
~ithin the CB!NT Superfund site. Okt. 
Page 2 
BO, p. 9-11, Okt . 86, p. 5- 6. on the Tacoma Spur Property, WSDOT 
built South A Street t o connect downtown Tacoma with Dock Street 
and the ~ater!ront . Dkt . B6 , p. 2. WSDOT encounte red a high ~ater 
table during ~he construction ot South A Street and built 8 
"French drain system" t o protect the roadway from water damage. 
Id. The French drain system connected to the street' 05 st.ormwat.er 
drain, ~hich ~hen connected ~ith the Cit.y ot Tacoma storm sewer 
system. Id. The City of T3coma storm sewer syst.em event ually 
drains into t he Thea Foss Water~ay through the "West T~in" drain 
at the head of t.he ~aterway. Id. 

WSDOT alleges that t.he Washington State Depar~~ent of Ecology 
discovered that coal tar had Migrated through t he soil into the 
French dr ain system and into a catch basin. Dkt . 86 , p. J. The 
United States alleges t.hat the drainage system installed by WSDOT 
acted a, a pathway for coal tar to be fu nneled into the Thea Foss 
Wat.erway, thu3 contaminating the Waterways. Dkt.. 80, p . 7. 

on December 2, 2008, the United States filed this suit seeking 
recovery of response cost.s incurred in the c l eanup ot t.he 
Waterways un~r CERCLA. Dkt. 1. On May 27, 2010 , the United 
St.ates filed t.his motion tor partial summary judgment regarding 
coal tar contamination. Dkt. BO. The United States is seeking 
judgment as t~ liability tor coal tar cont~~ination under CERCLA. 
'd. 

II . DISCUSSION 

A. LEGAL STANDJIRDS 



Summary judsment is prop~r only if the pleadings, the discovery 
~nd disclosure materials on file, and any affidavits show th~t 
there is no genuine issue as to any material fact and that the 
movant is entitled to judgment as a matter of law. Fed.R.Civ.P. 
ll (c) . The moving party is entitled to judgment. as a mnter of 
law when the r.onrnoving party fai l s to make a suff icient s howing 
on an essenti~l element. of a claim in the case on which the 
nonmoving party has the 

'''' , 
burden of proof. Celotex Corp. v. Catrett, 411 U.S. 311, 111 
(1985). There is no genuine issue of tact tor trial where the 
record, taken as a whole , could not lead a rat.ional trier of fa ct 
to find tor the non moving party. ""tsoshita Elec. InduS. Co. v. 
Zenith R.Jdio Corp., 475 U,5 . 574 . ~ (1986) (nonmoving party 
must present specific . significant probative evidence, not simply 
"some metaphysical doubt."). See also Fed .II..Civ . P. 56 (e). 
Conversely, a genuine dispute over a material f act exists if 
there is sufficient evidence supporting the claimed factUal 
dispute, requiring a judge or jury to resolve the differing 
versions of the truth. Ander.,on v. Liberty Lobby, Inc . , 477 .5, 
242, 2SJ (1986); T.W. Elec. Service Inc. v. Paci fic Elect ric.!!l 
Contractors Association, 809 F.2d 626 , 630 (9th cir . 19B7) . 

The determination o f the existence ot II ~terial fact is often 
a close qUest i on. The court must consider the substantive 
evidentiary burden that the nonmoving party must meet at trial 
e.g., a preponderance of the evidence in most civil cases. 
Anderson, 417 U.S. at 254, T .W. Elilct. Service Inc., 
80? F,ld it 630 , The court must resolve "ny factua l issues of controversy in 
lavor of the nonmoving party only when the facts specifically 
attested by that party contradict tacts specifical l y attested by 
the moving party. The nonmoving party may not merely state that 
it will discredit the moving pltty's evidence at trial, in the 
hopes that evidence can be developed at trial t o support the 
claim. T.I\!. Elect. Service Inc., 809 f.ld at 630 (relying on 
Anderson, supra). Conclusory, non specific statements in 
affidavits are not sutricient, and "missing t acts ft will not be 

"pre,umed." L::jan v. National Wildli!e Federation, 497 U.S. 871 , 
888·89 (1990) . 

The Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980, a:\ amended ("CERCIA"), 42 U.S.C. § 9691 et 
seq., was enacted to facilitate "expeditious and efficient 
cleanup ot hazardous waste sites. " Carson Hilrbor Village, Ltd. v. 
Uoocal Corp ., 210 F.3d 863, .iJI..!I (9th cir. 2001). Its secondary 
purpose is to hold responsible parties accountable for cleanup 
efforts. Id. CERCLA accOIr.plishes these goals by imposing strict 
liability on owners 
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and operators of facilities where releases of hazardous 
subst~nces occur. Id. at B70. This lillbility is joint lind 
severll1, subject to statutory defenses set fo r th in 
42 U.S,C, § 9601 (b). See California v. Montrose Che.rnical Corp. at 
California, 104 F.3d 1507 , 1518 n. 9 (9th cir . 1997). 

To recover its cost s for engaging in response actions , the EPA 
must prove: (1) the site a t which the Ictua1 or t.hrelltened 
release of hazardous substances occurred constitutes a ~ f.acility" 

under 42 U.S.CO § 9601 (9)! (2) there was a ft re1easen or 
"threatened re1ease ft of a hllzardous subs tllnce; (3) the party is 
within one of the four clas.,es of persons subject to liability 
under 41 U.S.c. § 9607 (a) [CERCLA section 107 (a) I ; and (4) the 
EPA incurred response costs in respondin9 to the IIctual or 
threatened release. U.S. v. Chapman, 146 f .3d 1166. 1169 (9th 
Cir. 1998); United States v. Northe~.'Itern Pharmaceuticill 
'Chemicd Co., Inc., 810F. 2d726 , 743 (8th Cir . 19B6) 
'''NEPACCO~); 42 U,S.C. § 9607 (a) (4) (.I\,) (defendants may be held 
lillb1e for "a.ll costs of removal or remedial action incurred by 
the United States Government or a State or an Indian tribe not 
incon!illtent "'ith the national contingency plan") . A party may be 



a pot en t ial re5ponsible party under CERCLA 5ection 1071a) if they 
fall under one of four categorie5; current owner and operator -
5ection 107(a) (1); former owner or operator - secti on 107 (a) (2) ; 
arranger - sect ion 107 (ai (3); or transporter -
s e ction 107 (a) (4). 42 U.S.C. § 107 (a). The United Stat es is arguing that 
WSOOT is liable under secti on 107(a) (I) or (2), but is re~erving 
any other theories of liability (i.e . liability under 
s ections 1071a) (3) & (4» . Dkt 80, p . 19 n. 3 . 

B . OWNER/OPERM'OR LIABILITY 

Under CERCLI\. section 107 (a) (1) , a party may be liable if it i s 
the owner and operator of a vessel or a f acili t y . 
42 U.S.C. § 9607 (a) (1). The term "facility" means (A) any buil ding, 
structure, ins t allation , equipment, pipe or pipel ine .. or (S) 
any site or area where a hazardous s ubstance has been deposited, 
stored, disposed of , or pl aced, or ot he rwise come to be located . 
42 U.S.C. § 9601 (9) . Additionally , a party may be liabl e if at 
the time of di sposal of any hazardous 
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subst ance it Ol<med or operated any facility at whi ch such 
hazardous subst ances were disposed of . 42 U.S.C. § 9601 (a) (2) . 

Plai ntiff argues that WSDOT has admitted the f irst three 
element s in its answer and discovery respons es , and that the 
fourth element is establ i s hed by undisputed factual evidence that 
wsoor is t he current owner of the Tacoma Spur property . Dkt. 80 , 
p. 19 . Plaintif~ also ~tates that t here is undi s pu t ed factual 
evidence that establishes t hat WSDOT was the owner and operator 
of that property and of t he OA-l drainage s ystem[to11 at the t ime 
that system d i sposed hazardous substances i nto t he Wa t e rway . 1d . 
Ther efore, Plaint iff contends , t he Defendant is l i able under 
CERCLA Section 107(a) as the current owne r o f cont aminated 
property and ~s the o~ne r a nd operator of that property at t he 
time of discharge . Dlet . 80 , p , 18. 

Defendant responds by asserting that it is not the owner or 
operator of the facility a t the t ime the United State i ncurred 
costs. Okt. 86, p. S . Defendant asserts that t he clean ~p by t he 
United States involved the Thea Foss Waterway, not the Tacoma 
Spur Pr opert y , where no response costs were incurred, and that 
t he Tacoma Spur Propert y is not the subject of the suit . Okt . 86 , 
p. 5-10 . Defendant next argues t ha t even if t he highway property 
were a f acility, WSOOT is not the owner Of that property; the 
State o~ Washington is the owner. Okt. 96, p . 11 . Finally , t he 
Defendan t asserts that operation of the French drain for the 
purpose of removing ground~ater does not mak e WSDOT an operator 
under CERCLA. 1d. 

This motion regarding the issue of liability appears to pa r t l y 
turn on the scope of the wor d "facility. " Under CERCLA 
Section 107 /a) 11) , the owner and operat or of a vessel or a facility is a 
liable party. Under CERCLA section 107 (a) (2) , any pe rson who at 
the time of disposal of a ny haz a rdous subst ance owned or opera ted 
any facility at which such hazar dous 
Pa ge 6 
substances were disposed of is potentially responsibl e . 
Pl aintiff contends t ha t "owne r ship of one porti on of a 'facility ' 
- whose boundarie s are defined by t he extent of contamina tion , 
not by property lines - i s suffi c ient t o establ ish l i ability for 
r esponse costs at that fac i lity as a whole ." Dkt. 80, p. 19 . 
Plai ntiff arg~es, in essence, tha t the enti re CB/NT Superfund 
site is a facility and that Defendant owns p roperty withi n that 
Superfund site. See 1d . Defendant asserts the opposi te argument ; 
t hat the CB/N], Super fund site is not a facility f or purposes of 
t his action , t he facility at i ssue is the Thea rOss a nd Wheel er 
Osgood Waterway , Which is not owned nor operated by t he 
Defendant . Okt. 86 , p . 9-11. 

Whil e t here is no direct ly relevant case law in the Nint h 



Ci rcuit , the case of U.S. v . TOWllship of Brighton, 153 F.Jd 307 
(6th Ci r. 1998), i s particularly ins t ructive . The Brighton C3~e 
involved a 15 acre plot in Brighton Township. Brighton, 
153 F.3d lit 310 . The land was owned by Vaughan Coll ett , and later by J ack 
Collett . rd . The Township of Brighton contracted with V"ughan 
Collett to use his l and as a dump for the town's residents. 
Specitically , three ar·.re~ in the southWest earner of the property 
were used as the township dump . Id. In 1994, the United States 
brought suit against both the township and Jack Col lett to 
recover response costs under CERCLA after clean up of hazardous 
waste on the Collett propert y. Briqhton, 153 F.3d at312. The 
district court found that Collett and the township were jointly 
and severally ~iable for the full amount of the response costs. 
rd . The townsh~p a~pealed the decision and argued that the 
Bright on Township dump comprised only three acres in the 
southwest corner of the 15 acres collett property. 1d. Therefore, 
the township a rgued, the government should have defined t he 
bounds of the site in a way that excluded the t ownship dump, 
which did nor contain hazardous waste. rd. 

The Brighton court noted that CERCLA defines the term 
"faci l ity" as "any site or area where hazardous substances has 
been deposited, stored, dispos ed of , or placed, or otherwise 
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corne to be located." Brighton, 153 F.3d ;J t 312 (citing 
42 U.S.C. § 9601 (9) (8)). The Brighton court s ta t ed t hat : 

[thei r) task is to determine how broadly or narrowly 
the bounds ot: the "site" may be drawn. At one extreme, 
the entire collett property (or t he entire county fo r 
that matter) , could be defined as a facility based on 
the presence of a hazardous substance in one portion of 
it. At the o~her extreme, the f acility could be defined 
with such precision as to include only t hose specific 
cubic centimeters of Collett's property where hazardous 
substance were deposited or eventually found. The first 
approach obviously would sweep too broadly, the second 
too narrowly . 

Brighton, 153 F.3d at 312. The court stated that the "words of 
the statute suggest that the bounds of a facility should be 
defined at least in part by t he bounds of t he cont aminat ion." 
Brighton, 153 F.3d at 313. However, the court stated , "an area 
that cannot be reasonably or naturally divided into multiple 
parts or t:unctional uni ts should be defined as a sin~le 
'facility,' ev~n if it contains parts that are non-contaminated." 
rd . The Brighton court concluded that the entire Col let t property 
was one facility because Collett used the entire property as a 
dump . rd. The Brighton court supported this conclusi on by stating 
that the facts show that local household and commercial dumping 
was largely, but not compl et ely, limited to the southwest corner 
of the property; that refuse ~as moved around on the property: 
and t hat Collett placed materials from non-residents and 
industries in other parts of t he site . 1d . Finally, the Brighton 
court noted that "{i )f the to~nship ~as only connected to the 
southwest corner, the appropriate place to draw t hat distinction 
is in the divisibility analysis [of CERCLAj, not in the bounding 
of the facility." 1d. 

In this case, the United Stat es defines facility as 
encompassing the entire CBINT Superfund site, While WSDOT defines 
facility as either the Waterway or the Tacoma Spur Prope r ty. The 
United States' asser ted defini tion of facil ity is too broad. If 
the Court was to adopt t he United States' definit ion of t:acility, 
then liability could be imposed broadly and on persons not 
reasonably related to the cont aminat ion. In other word~, a 
property owner whose property does not contain hazardous 
substance but is within such .a " facili t y" could be found to 
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be an owner of the facility and thus l iable under CERCLA f or 



response costs. CgRCLA was not intended to place the cost of 
clean up on persons who are not responsible for the 
contamination. See U.S . v. Bestfoods. 524 U.S. 51 . 56 (1996) 
("those actually responsible tor any damage . environmental harm. 
or injury from chemical poison s may be tagged with the cost of 
their actions.") 

Under CERCLA, facility means any building. structure. 
installation, equipment. pipe or pipeline. or "any site or area 
where a hazarcous sub5tance has been deposited. stored. disposed 
of. or placed. or otherwise come to be located ." 
42 U.S.C. § 9601 (9) (Al , (B). Under the plain meaning of the statutory 
provision. both the Waterways and the Tacoma Spur ?roperty could 
be considered facilities since hazardous substances are located 
at both sites. However. that does nOt mean the two sites combine 
into one aite to tO rTII <I single facility. In the Brighton caae, 
the site at isaue was owned by one peraon, Jack Collett. 
Moreover, the Brighton court found that the entire site was used 
for a common purpose , a dump. In this case, the CB/NT Superfund 
site appears to include t he properties of several different 
cwners, inclucing WSDOT , and there appears to be no common 
purpose among the different owners. Excluding other properties 
and focusing cn only the Waterways and the Tacoma Spur Property, 
it still appears that there are different owners and different 
purposes. Moreover. the Waterways and the Tacoma Spur Property 
are reasonably or naturally divided into multiple partS or 
functional units. For these reasons, the Waterways and the Tacoma 
Spur Property should be considered separate facilities. 

since they are separa te facilities, the nex t step is to 
determine Which facil ity might impose liabilit y on the Defendant . 
It has not been argued nor evidence pre~ented that WSDOT owns or 
cperates the Katerways. Even if the Court assumes that WSDOT does 
own and operate the Tacoma Spur Property, it does not necessarily 
me.!!n that it is liable as an owner or operator of a facility 
under CERCLA. The United States incurred response costs here in 
the Waterway. 
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but not on the TlIcana Spur Property. The United States has not 
argued nor asserted that it has incurred response cost s on the 
Tacoma Spur Property. 

The law is unclear as to whether CERCLA requires that the 
response costs be incurred on the property owned or operated by a 
defendant, but CERCLA's purpose is to assign the cost of 
remediation to the party actually responsible for any damage, 
environmental harm, or injury. See Burlington Northern and Santa 
Fe Ry. Co. v. United States. 129 S,Ct . 1870 , 1874 (2009) ("The 
Act was desigr.ed to promote the 'timely cleanup of h.!!zardous 
waste sites' and to ensure that the costs of such cleanup efforts 
were borne by those responsible for the conta.."'Iination~); U.S. v. 
BestfoodJ, 524 U.S. 51 . 56 (1998) ("those Clctually responsible 
for any dllll<)ge, envirol'.roental harm, or injury f r om chemical 
poisons may be tagged with the cost of their actions. " l. CERCLA 
provides for liability t o attach in four ways; current owner and 
operatOr, former owner or operator, arranger . and transporter. 
42 U.S.C. § 9607 (a) . CERCLA s!'lclion 107 (a) 11) states that the owne r 
and operator of a facility is liable for response costs . Id. A 
facility ia ar.y building, structure. installation, equipment, 
pipe or pipel ine ... or any site or lIrea where a hazardous 
substance has been deposited. stored, disposed of, or placed, or 
otherwise corne to be located. 42 U.S.C. § 9601 (9). It the Court 
was to take tte view that response costs need not be incurred on 
the racility owned and operated by the defendant, then liability 
may be imposed on persons not related to the contamination, whiCh 
is not the purpose of CERCLA. Under I broad reading of the 
requirements of CERCLA as is advooated by the Plaintiff, a person 
owning and operating a building close to the clean up site (i.e. 
the Waterway!) may be considered an owner and operator of a 
facility under CERCLA whether or not that person was ce sponsible 



for contamination of the clean up site. The COurt b@li~ves that 
this is not what CERCLA intended. The Court believes a better 
interpretation of ~he requirements of CERCLA is that tor 
liability to a:tach to wsoor under CERCLA section 101{a) (1), it. 
must be the owner or operator at t.he tacilit.y i n which t.he 
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United States incurred a re5ponse cost . To allow otherwise would 
expose a party to liability under CERCLA tor merely holding 
property that. tit the definition of facility whether or not that 
party had any actual responsibility in contamination . While this 
interpretation of CERCLA section 101(a) (1) may seem narrow, it 
carries out the purpose of CERCLA by allowing liability to attach 
to persons who dispose of hazardous materials into the 
environment under CERCLA section 107{a) (3) or (4), but allows 
persons not re~ponsible for contamination to be free of 
liability. In this case, wsoor is not the owner or operat.or of 
the Waterways, and t here were no response costs incurred on the 
WSDOT owned Tacoma Spur Property. Therefore, the United States' 
motion f or summary j udgment as to the CERCLA sO!ction 107 (a) (1) 
should be denied. 

The foregoing analysis aho applies to CERCLA section 101(a) (2) 
fo~er owner or operator liability. 

ruthermore, the hazardous substance in this motion is coal tar 
and the facility is the Tacoma Spur Property. It is undisputed 
that coal tar ·~as disposed of at the Tacoma Spur Property. 
However. the U~ited States argues that the coal tar contaminated 
the Waterways through the drainage systems installed at the 
Tacoma Spur ?roperty. Dkt. 90, p. 21 -22. WSDOT contends that. 
Waterways contamination is not due to the coal tar being disposed 
of through the drainage system. In.ste<ld, wsoor argue.s that 
contamination resulted from urban stormW<lter runoff. Okt. 96. 
p. 20. There appears to be a genuine issue of material f<lct as to 
whether coal tsr was disposed of Which resulted in removal Ind 
remedial actions costs. As such, the United States' motion for 
summary judgment as to CERCLA section 107(a) (2) should be denied. 

For the fore;oing rO!asons, the Plaintiff's motion for partial 
Sl.llllllary judgment <lS ~o liability under CERClJI. sections 101 (a) Il) 
, (2) should be denied . Since swr.mary judgment as to liability 
under CEReLA sections 1071a} (1) , (2) is denied, t he Court 
declines to address the arguments regarding affirmative defenses. 
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c. ~ OfTENSIVE COLt.A'l'UUU. ESTOPPEL 

The United States contends that WSOOT has fully litigated its 
liability in connection with the Tacoma Spur Property and 
drainage system in Washington State Superior Court and lo.st. Okt. 
90. p. 26. The United States argues that under the doctrine of 
~ issue preclusion. ~ the state's court ' s judgment and finding of 
fact <lnd law <lre conclusive against WSDOT. Id. The United States 
specifically cites Pacificorp Envtl. Remediation Co. v. WSOOT, 
No. 07-2-10404-1 (Wash . Super. Ct. April 30, 2009) to support its 
argument th<lt the issue of liability is precluded in this 
litigation. Okt . 21, p. 21. WSOOT responds by arguing t.hat 
judgment regarding a state law does not apply to a federal issue, 
and that federal law regarding collat.eral estoppel applies , not 
state law. Dkt, 96, p. 12-20. 

Nonmutual offensive collateral estoppel is estoppel asserted by 
a nonparty to an earlier action to prevent" defendant trom 
relitigating ~n issue previously decided against the defendant. 
Pdckldne Hosiery co., In<;! . v. Shore, 439 U. S. 322, 326-332 
(1919). Trial cou rts are given broad discretion to determine when 
collateral estoppel should be applied. Id. at 331. ·'The general 
rule should be ~ha t i n cases where a plaintiff could easily hive 
joined in the earlier action or where •. the application of 
orfensive esteppel would be unfair to a defend .. nt, a trial judge 



should not allow the use of offensive collateral estoppel . " rd. 
The Parxlane court stated that application of offensive 
collat eral est oppel may be unfair if : (1) the first action was 
for smal l or nominal damages and that fu t ure suits are not 
foreseeable; 121 t he :Judgment relied upon as a basis for the 
estoppel is itself i nconsistent with one or more previous 
judgment s in favor of the defendant; Or (3) t he second action 
affords the defendant procedural opportunities unavailable in the 
first action that could readily cause a different result. Id. 
at 330-31. Finolly, the Par.l:lllne court notes that the defendant mus t 
hav!'! had a full and foir opportu:li t y to lit igate . rd . at 32a . 

I n this case, it would be unfair t o the Defendant for the Court 
to apply offensive estoppel . 
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I n the Superior court case, the issue was whether the Defendant 
viola ted the Model TOKies Control Act ("MTC1I" ) RCW 70.1050, et 
seq . , not whether it violated CERCLA. The United States has 
admitted that the MTCA was "heavily pat t erned " after CERCLA, but 
it is not i dentical to CERClJ!.. See Dkt. 80, p . 27 n. 9 . 
Therefore , t he issues presented in this case may be different 
from the Super ior cou rt cose. Moreover, there are defenses or 
exempt ions in CERCLA that are not found in the MTCA . I t would be 
unjust not to allow the Defendant to ava i l i t self of these 
defenses. Finally, WSDOT has not had the opportunity to tully and 
fairly litigate the CERCLA claims . The Superior court case only 
litigated MTCA c l aims . For the foregoing reasons , nanmut ual 
offensive colla t eral estoppel s houl d not be applied i n this case 
and the Pla int i f f's mot ion f or partial summary judgment should be 
denied . 

HI. ORDI!:R 

The Court does hereby find and ORDER : 

(1) Pla intiff ' s Motion for Part ial Summary Judgment on 
Liabilit y Re: Coal Tar Contamination (Dkt . BO) is 
DENIED only insofar oS t he motion was based on CERCLA 
section 107 (a) (1) , (2) ; and 

(2) The Clerk is directed to send copies of this Order 
to all counsel of record and any party appearing pro s~ 
at said party ' s las t known address. 

DATED this 7th day o f July, 2010 . 

[fn1 1 The Plaintiff uses the nomenclature "DA-l drainage system" in 
its filings . The Court will use t he nomenclat ure "Tacoma Spur 
Property" generically to refer to both the droinage system <md 
above ground s t ructures. 
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